





Vou. XIL] NEW YORK, JANUARY, 1854. [Montaty Part. 





PARSONS ON CONTRACTS. 


Tue Law or Contracts, by Theophilus Parsons, LL.D., Professor 
of Law in Harvard University, at Cambridge. Volume 1, pp. TT6. 
Boston, LittLe, Brown & Co., 1853. 


Such is the title of the most comprehensive treatise on the Law of 
Contracts that has yet been printed in the English language. From the 
successor of Joseph Story, and from an author having access to the best 
English law library in the world, and accustomed daily to expound from 
the Professor’s chair the doctrines of which he has treated, we had a 
right to expect a work of the first order. ‘There could be no excuse for 
a crude production. 

We hoped to find in the work some improvement in the manner of 
stating and illustrating the subject. ‘The great fault of Chitty’s work is 
that it treats the Law of Contracts very much as if it was a miseellane- 
ous collection of independent precepts. Our elementary treatises gene- 
rally have not sufficiently recognized the great fundamental fact that 
cases are no more than the practical application of legal prineiples which 
had a perfect and authoritative existence before the case was decided. 
They have been quite too much confined to digesting and arranging the 
cases, without attempting to state in scientific language the principles 
which the Judge sought to apply in making the decision. Now it is obvi- 
ous, that to decide a case correctly, unless by mere chance, a Judge must 
have such a clear conception of the principle of law to be applied, that 
he can define it in language, without reference to the facts before him. 
The perfect legal idea must be comprehended as having an existence 
and authority according to its true expression in language, before it is 
applied to the facts—before the judgment. 

These principles then, are the first things to be stated by an author— 
the first things to be studied and mastered by the student. After this, 
the author may cite his cases to illustrate those principles, and the stu- 
dent may examine the cases to see how principles are applied a:.d to 
render his scientific conceptions more full and familiar. Such, in 
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our opinion, is the true theory of writing and studying law; and we are 
none the less confident of its correctness, because there are few schools 
competent to impart, and but few students disposed to attain, a thorough 
and comprehensive knowledge of the principles of law. Until schools 
for legal instruction are as numerous and well attended at least as those 
of Divinity and Medicine, so long as young men rush into professional 
practice with the least amount of legal knowledge that will obtain ad- 
mission to the bar; the number of overruled and qualified cases is not 
likely to be any less; nor is it likely that there will be dearth of legal 
doubts, subtleties and abuses. With no Law School in New York and 
that flourishing Institution in Massachusetts, where so much of the legal 
talent of New England partakes of a thorough, liberal and uniform in- 
struction, let us not be surprised that there are twice as many conflicting, 
doubted and reversed cases in the reports of New York alone as in those 
of all the New England States together. In view of such a fact, it 
should be no matter of surprise that, with the exception of the commen- 
taries of Chancellor Kent, which were originally lectures before a law 
class in Columbia College, Massachusetts alone produces two of the 
higher order of professional treatises to one produced in New York. 
Nor should we think it strange that Massachusetts supplies so many men 
whose minds are enriched with those enlarged and liberal legal attain- 
ments that render them competent for high offices at home and abroad. 
Such striking and mortifying facts are to a large extent the natural re- 
sult of our defective system of legal education, or rather to one utter 
want of all system of legal education in New York. 

But we have been carried very far from the volume before us. After 
what seems to us an adequate examination; we cannot hesitate to pro- 
nounce this work, if completed in the manner of the present volume, to 
be by far the most scientific, complete and satisfactory treatise yet pub- 
lished on the Law of Contracts. 

Though in here and there an instance, the author may have exhibited 
that flowing facility of language of which he is a master, though there 
may not be universal acquiescence as to the advantage of some of his 
divisions of the subject, yet the work appears to be nowhere in substance 
defective ; and as a whole it unites more of the substantial merits of legal 
authorship than can elsewhere be found, unless in a few very celebrated 
examples. The style is easy and perspicuous, and the idea intended to 
be conveyed is not left in doubt. ‘The volume everywhere shows the 
author to be familiar with his subject and to have spared no expenditure 
of labor in the examination of his materials. It throughout exhibits 
much more evidence of having been produced under the stimulus of high 
and honorable professional ambition, than from any direct reference to 
pecuniary reward. Hence it is elaborate and complete. The index is 
ample, filling seventy-five closely printed pages. There are 6000 cases 
cited, which fill, in double columns, one hundred pages; and an ample 
table of contents is prefixed. We are assured in the preface, that no 
case has been cited on the authority of an index or digest, or without an 
actual investigation of the case and a subsequent independent verifica- 
tion of the citation. ‘This is certainly writing in good faith and with as 
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much care as the profession can demand. We hope this work may con- 
tribute something to elevate the standard of legal authorship. 

What particularly commends the work to our favor, is the scientific 
manner of treatment adopted by the author. He says in his preface, 
“‘T have endeavored to state in the text what I think to be the law; 
and in the notes, I have endeavored to enable the reader to judge for 
himself whether I am right.” 

This plan seems to have been rigidly carried out. The result is that 
the text contains a clear statement of the general and established prin- 
ciples of law, which the student should first thoroughly master ; while 
the notes, containing ample quotations from the principal cases, enable 
the practitioner to select such peculiar applications of those principles as 
best illustrate the subject of his investigation. It is therefore very 
vare that any discussion of cases is found in the text. The author’s 
conception of the principle is stated connectedly and in its entirety. 
This is of great advantage to the student, and will contribute much to 
cause a general acquiescence, where the law is not fully settled, in the 
conclusion of the author. ‘The various conflicting opinions are at the 
same time indicated in the foot notes. 

We have been thus careful in calling attention to this original feature 
of the present volume, because we are confident that many of our 
ablest treatises are faulty in this particular, and that many points 
of law remain unnecessarily in doubt for that reason. 

For illustration: would not many doctrines of law now unsettled, 
have been quite at rest, at the present time, if so authoritive a writer as 
Sir Edward Sugden had stated with clearness and directness what he 
regarded as the law in all cases ; and left to the obscurity of a foot note, 
the various theories which had been stated 4 Had Lord Eldon positively 
decided what he was called upon to decide, {and if he said any more,) 
expressed an opinion instead of recording a doubt, and deepening the 
obscure lines of a subtle distinction, he would have been a much more 
useful Chancellor. No man who cannot form a decided opinion on a 
question of law, and who dare not or cannot express that opinion in 
unequivocal language, is fit for an author or judge. Dogmatism is to be 
avoided; but an author should be first certain his opinion is well 
founded, and should then express it in decided language. 

If there is reason for the- practitioner to be cautious let that appear 
in the notes. ‘The worst of all legal writings are those that are but a 
continual balancing of probabilities and weighing of dicta and doubts ; 
such authors involve everything in uncertainty. A succession of Lord 
Eldon’s would have sunk English Chancery Law to hopeless depths of 
doubt. The student who reads such writings will conclude that there 
are no settled rules of law ; and the Judge who consults them will stand 
about an even chance of giving an illegal judgment ; as he will conclude 
that the decided cases leave him at liberty to gratify the prejudices of 
the moment. 

In illustration of what we have already stated, that the present trea- 
tise is much more comprehensive than any hitherto published, we will 
cite the titles of a few chapters devoted to subjects not treated of at all 
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in any similar treatise, or only incidentally treated: Servants ; Attor- 
neys; New parties by novation; Indorsement; Slaves; Persons outlawed, 
attainted, excommunicated; Consideration; Assent of parties; Hiring 
of real property; Hiring of Persons; Marriage, &c. It will be borne 
in mind that each of the above are titles of distinct chapters. The 
chapter on Slaves is one of great and painful interest and affords informa- 
tion not readily elsewhere accessible to most lawyers in the free States 
and must be of great value in the slave States. 

The character of the work may be further illustrated by examining 
the subdivisions of one of the above chapters—as the one on constdera- 
tion, a subject not usually very fully or separately treated. 

This chapter fills forty-five pages and is divided into sections, entitled 
as follows :—JVecessity of consideration; Kinds of consideration; Ade- 
quacy of consideration; Prevention of Litigation; Forbearance; As- 
signment of debt; Work and Service; Trust and confidence; A promise 
for a promise; Subscription and contribution; Of consideration void 
in part; Illegality of consideration; Impossible consideration; Failure 
of consideration; Rights of a Stranger to the consideration; The time 
of the consideration. 

A glance at these topics will show how much more ample are the dis- 
cussions of this treatise than those of any other on the same subject ; 
and we can safely declare that these topics are closely and learnedly 
examined. 

The meaning of the phrase nudum pactum and the general doctrine 
of a consideration, as explained in the civil law, are clearly expounded. 

The Law of Agency, Bailments, Partnership, &c., are discussed in 
separate chapters. ‘The present volume contains an announcement that 
its companion will soon appear and will discuss the law of Construction, 
Usage, Extrinsic evidence, Law of Place, Damages, Defences, Limita- 
tions, Frauds, Usury, Insolvency, the constitutional Provisions relative 
o contracts, &c., &c. : 

In taking leave of this volume we deem it but justice to say, that it 
is a monument of rare professional learning and ability, most usefully 
and honorably applied. This treatise cannot fail to become the stand- 
ard work on the subject, nor to satisfy the profession that the successor 
of Judge Story is eminently worthy of the distinguished position he 
holds. And it is another demonstration of the unrivalled utility of the 
Law School at Cambridge. 

The printing and binding are in the best style of the publishers, and 
the volume appears to be absolutely free from typographical errors, if 
that be possible. E. 
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In Admiralty. —The Princeton Steam Tug, for Sinking a Barge. 


H. S. Circuit Court 


(Southern District of New York.) 
IN ADMIRALTY. 





Before the Honorable SAMUEL NELSON, Associate Justice of the Supreme Court of 
the United States. 


ON APPEAL. 


Tue Princeton Steam Tue. 
SINKING A BARGE TOWED ALONGSIDE OF THE STEAM TUG. 


Where a contract is made to tow at the risk of the master and owners of the vessel towed, 
the tug is responsible for the exercise only of ordinary skill and diligence, that is she is 
liable for any negligence. 

The burthen of establishing the want of ordinary skill and diligence under such a contract 
lies upon the party setting up the negligence. 

An express and positive stipulation for negligence must be presented by the contract, before 
the question can be entertained by the court, and when so presented, whether it can be 
sustained upon any sound principle of law, yet remains to be determined. 

Where the preponderance of evidence was adverse to the fact of any negligence, the decree 
appealed from in favor of the tug was affirmed. 


The facts appear sufficiently in the opinion of the Court. 
D. McMahon and W. Q. Morton, for the barge and cargo. 
Cambridge Livingston, for the Princeton. 


Netson, J.—This libel was filed in the Court below against the 
steamboat Princeton by the owner, to recover the value of a cargo 
of coal on board a scow, which was taken in tow by her from the 
Raritan river, New Jersey, to the port of New York, and which was lost 
as the tug entered the tide in the Kast river. The following is the con- 


tract between the parties : 
Decemser 14, 1847. 


To the Captain of the Steam Towboat of the Delaware and Raritan Canal and Camden 
and Amboy Railroad Transportation Company : ; 

Take in tow canal boat No. 650, Carroll, master, and tow the same from Philadelphia to 
New York and back again, at the risk of the master and owners, they paying the steam 
towing. I agree to have the within named boat towed according to the terms specified. 

PATRICK CARROLL, Master. 


The Princeton arrived at Pier No. 2 North river, where she left some 
of the boats in her tow, and started from thence with a barge lashed on 
her larboard side, and the scow of coal in question lashed outside the 
barge, to convey them to Rutger’s slip in the East river; and, as we 
have said, as the tow entered the tide, which was then strong ebb, the 
scow was submerged and went to the bottom. ‘There were three hands 
on board the scow at the time of the accident, and they concur in at- 
tributing the loss of the scow and cargo to the speed of the Princeton, 
at the time the scow struck the tide between Whitehall and Governor’s 
Island ; and also that they called repeatedly to the captain and hands on 
the tug, warning them of the danger, without receiving any answer or 











6 THE NEW YORK LEGAL OBSERVER. 








In Admiralty.—The Princeton Steam Tug, for Sinking a Barge. : 


slackening their speed ; there were four persons on board the tug at the 
time, and two on board of the barge in tow, all of whom concur in stat- 
ing that the Princeton was slowed before entering the tide, and had 
nearly lost her headway, and attribute the accident to the circumstances 
that the scow was heavily laden, and had been in a very leaky condition 
from the time she was taken in tow on the Raritan river. ‘There was a 
captain of a tow boat lying at Pier No. 3 East river, who saw the Prince- 
ton coming round into the tide, and thinks she was moving at the rate of 
four knots an hour, but did not notice her slackening as she entered it ti] 
the scow went down. The preponderance of the evidence, I think, is in 
favor of the statement of the hands of the Princeton. The master of 
the barge who had no interest in the controversy, and was in a situation 
that afforded every opportunity to observe her speed, confirms in every 
material particular the hands on board the Princeton, as does also the 
steward. Under the contract to tow the scow already given, the steam- 
boat was responsible only for the exercise of ordinary skill and diligence 
in her navigation—such care and dilgence as a prudent man would 
exercise under like circumstances when engaged in his own affairs—in 
other words, she is liable for negligence, by which I mean the absence of 
ordinary and reasonable care and attention in the navigation. It is said 
that under this contract she can be made liable only in ease of gross 
negligence ; but it is somewhat difficult to understand exactly what is 
meant by this expression in the law, unless as said by an eminent Eng- 
lish judge in a late case, it means little, if anything, more than negli- 
gence with an epithet. The absence of ordinary care and attention may 
be, under certain circumstances, gross negligence. But I do not enter 
into the supposed distinction between the different degrees of negligence,. 
if there be any, in determining the right of these parties as their con- 
tract, in my judgment, does not contain a stipulation for negligenee at 
all. Whether any such contract can be entered into and so upheld, upon 
any sound principles of law, will be determined when this question arises. 
It is not in this case. Some express and positive stipulation to that 
effect will be required before it can be presented for consideration. 
Agreeing to be towed “ at the risk of the master and owners ” does not 
excmpt the tug from proper and reasonable care and skill in their navi- 
gation. Some evidence has been given that the Princeton was in fault 
in not entering the tide head on, instead of somewhat obliquely, as she 
rounded into it. The person in charge, as master, states that he did not 
enter it straight head on, but a little on his larboard bow ; this, he thinks, 
is the safest course, having tried at different times various ways. There 
are different opinions upon the subject. ‘The captain who was looking on 
at Pier No. 3, finds no fault in this respect ; and all the evidence im- 
peaching the course of the tug is slight and unsatisfactory. We have 
already stated that the owners of the Princeton, were responsible, under 
their contract, only for ordinary skill and diligence in the navigation of 
the tow ; the burthen of establishing the want of this at the time of the 
disaster rested upon the libellant; aud as I am of opinion, the prepon- 
derance of the evidence is the other way, it follows that the decree of 
the court below should be affrmed. 
[The decision below was dismissing the libel with costs.] 
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N D. Superior Court. 


(October General Term, 1853.) 
Before DUER, BOSWORTH, and EMMET, Justices. 


Tuomas Paton, Davin Stewart and Wiii1am Paton, Appellants, 
against Joun J. V. WesterveE.t, Respondent. 


The mere fact that a judgment confessed, is confessed to secure as well a debt owing to a 
creditor other than the plaintiff, as one owing the latter, does not render it fraudulent 
and void as against creditors, 

A Sheriff holding several executions against the same debtor, received at different times, 
cannot be required to treat those first received as dormant, merely because the plaintiffs 
therein gave to the sheriff’ a written consent that he might adjourn a sale under them, 
for forty-seven days after their return day, there being no agreement giving to the debtor 
a delay, or the use or benefit of the property in the meantime. 

A plaintiff, in a junior execution, cannot sustain an action for falsely returning it, nulla 
bona, by merely proving that a judgment on which an older execution issued was con- 
fessed with intent to defraud creditors, that the sheriff was so notified, and was also noti- 
fied that the proceeds of the property would be claimed on the junior execution. 

The sheriff is not bound to try the question of fraud, nor to decide at his peril which of the 
two creditors should have the preference, so long as he acts indifferently between the 
parties, and does not lend himself to either. If a sheriff has notice of incontrovertible 
facts, which would render it fraudulent, he is bound to treat it as fraudulent. 

The sheriff cannot defend an action for falsely returning nulla bona, by proof of a prior exe- 
cution falsely returned, nulla bona. He can justify, under a prior execution, only by 
showing it executed, and the proceeds applied upon it, or by showing it unreturned, and 
the existing power as well as a subsisting duty to apply the proceeds upon it. 


The sheriff is sought to be charged in this action for falsely returning 
three several executions. 1. One a judgment in the Supreme Court re- 
covered by John H. Magher against Lovell Purdy, issued October 18¢h, 
1847, returnable in 60 days, directing the collection of $1031.76, and 
returned, nulla bona, in August, 1848. On the 8th of June, 1850, the 
Administrator of Magher assigned to the plaintiff the judgment, all 
moneys due thereon, and all right of action existing against the sheriff by 
reason of the alleged false return. 2. One on a judgment in this Court 
recovered by the plaintiffs against Lovell Purdy and John C. Holland, 
issued the 18th of November, 1847, returnable in 60 days, directing the 
collection of $671.29, and returned, nulla bona, in June, 1848. 38. One 
on a judgment in this Court recovered by the plaintiffs against Purdy 
& Holland, issued on the 27th of December, 1847, returnable in 60 
days, directing the collection of $422.68, and returned, nulla bona, in 
June, 1848. 

On the 20th of August, 1847, the sheriff received an execution 
issued on a judgment recovered in the Supreme Court by Charles Vyse 
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against Purdy, returnable in 60 days, and directing the collection of 
$1823.20. 

On the 18th of October, 1847, he also received an execution issued on 
a judgment recovered in the Supreme Court by Henry K. Toler against 
Purdy, directing the collection of $3032,°5. ‘This was received by him 
prior to the receipt of either of the three first named. The property 
sold by the sheriff produced sufficient to satisfy in full the judgment in 
favor of Vyse, pay the sheriff’s fees and charges in full and leave a sur- 
plus of $52.24, applicable to some one of the other executions. It is in- 
sisted that charges of the sheriff, amounting to $439 ,7,°,, and the amount 
of which he retained out of the proceeds of the sale, are, on their face, 
illegal, and that such moneys are applicable to, and should be paid on 
one of the other executions. 

The execution in favor of Vyse was paid in full by the sheriff out of 
the proceeds of the property sold ! 

The execution in favor of Toler was returned, nulla bona, October 2d, 
1848. 

The complaint charges that the defendant falsely returned three exe- 
cutions against Lovell Purdy ‘‘ no goods.”” Two of the executions were 
upon judgments in favor of the plaintiffs against Purdy, and the other 
was in favor of John H. Magher, and was assigned to the plaintiffs. 

It also avers that the sheriff charged illegal fees. 

The answer denies the neglect of duty or false return, or that illegal 
fees were charged, and states that before he received the three executions 
mentioned in the complaint, he had two other executions against the 
same defendant Purdy. One in favor of Vyse, and the other in favor of 
Henry K. Toler, and that all of Purdy’s property was consumed on 
Vyse’s and Toler’s executions. 

The plaintiff replies that Toler’s judgment was fraudulent, and that 
after the payment of Vyse’s execution, there was more property left in 
Purdy’s possession than was required to satisfy Magher’s and plaintiff’s 
execution. 

The other facts essential to an understanding of the points decided, 
are sufficiently stated in the opinion of the Court. 


Chas. H. Smith, for plaintiff and appellant. 


A. J. Vanderpoel, for defendant and respondent. 


By the Court.—Boswortu, J.—When the three executions first nam- 
ed in the complaint were returned, the execution in favor of Toler was in 
the sheriff’s hands unreturned. It was regular on its face, and assuming 
it to be valid, it was the duty of the sheriff to apply upon it any surplus 
remaining, after satisfying the execution in favor of Vyse. Assuming 
the Toler execution to be valid, and that it had not lost the priority 
which its prior delivery acquired, the returns made to each of the three 
executions, by virtue of which the plaintiff claims, was a true return. 
Purdy had no property out of which any part of either of those three 
executions could be collected. 
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The mere fact that the judgment in favor of Toler was confessed to 
secure as well a debt owing to Olsin as one owing to Toler, did not ren- 
der it void. Truscott v. King, 6 Barb., S. C. R., 346 ; Bank of Utica, 
v. French, 3 Barb. Chan. R., 298; Livingston v. Tracy, 6 J. R., 165. 
Nor is there any such evidence of an effort to collect more upon it than 
was due to the two as would justify the sheriff in acting upon the pre- 
sumption that it was confessed with an intent to defraud creditors, or 
would authorize a jury to find, or the Court to declare that it was con- 
fessed with such an intent. 

Is there any such evidence of interference by the plaintiff in the Toler 
execution, or by his attorney to delay a sale, or to give indulgence to 
the oe debtor, as in judgment of law will deprive it of its 

riority ? 

' Prior to December 27, 1847, there is no evidence of any thing more 
than mere acquiescence on the part of Toler in the delay to sell up to that 
time. His execution was returnable on the 17th of December, 1847. 
The sheriff could not have been coerced to sell sooner than on that day. 
If he had sold and returned the execution on that day, he would have 
completed its execution within the time allowed by law. On the 27th of 
December, after the lapse of ten days from the return day, the attorney 
of the plaintiff in the Toler judgment, and also the attorney in the 
Magher judgment, and the attorneys of the plaintiffs in two other judg- 
ments, consented that the sale under their executions might be adjourned 
thirty days without prejudice to any party. This conscnt was sent to 
the deputy sheriff, and not to the judgment debtor. Why it was obtain- 
ed or given is not shown. The Court has no fact before it, but the fact 
that such a consent was given. The paper does not, in terms or by im- 
plication, authorize the sheriff to leave the property with the judgment 
debtor, or absolve him from liability for its safe keeping. It would, per- 
haps, be an answer to an action by either of them against the sheriff for 
not returning his execution within those thirty days. It merely permits 
him, in his discretion, to adjourn the sale thirty days, which implies that 
he had already given notice of a sale to be had under these executions. 
There was no agreement for delay between either of those plaintiffs and 
the judgment debtor. The consent, standing alone, would seem to 
amount to no more than a declaration on the part of those giving it, that 
they would acquiesce in a further indulgence for the period of thirty days, 
but it is not an agreement with the debtor that he shall have such indul- 
gence, or the use of the property for that period. Certainly it does not 
instruct the sheriff to delay the sale. ‘ 

In Russell v. Gibbs, 5 Cowen, 395, the Court remarked : ‘‘ But to say 
that an implied indulgence of six months, when no other creditor was 
pressing, is such a culpable negligence as to become per se evidence of 
a fraudulent intent to cover the defendant’s property, and to delay and 
hinder his other creditors from collecting their just debts, would be judg- 
ing very harshly of the motives of our fellow-citizens, and inculcating a 
= of rigor, which may become highly oppressive to unfortunate 

ebtors. 


In Benjamin v. Smith, 4 Wend., 332 Rathbun & Hunt, in March, 
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1827, directed the sheriff not to sell on an execution in their favor, which 
he had levied on the property of the debtor, until the first of July. Af- 
ter the first of July, their conversations with the deputy, induced him 
to believe, and act on the belief, that he was to have further orders be- 
fore acting, and the Court thought such an inference might be drawn by 
the jury, and if drawn, the execution would be dormant as against one 
levied on the 23rd of October, 1847. ‘The Court said, that the proper 
instruction to be given to the jury on a rental was, that they should 
‘ find the first execution dormant or fraudulent as to the execution of 
the plaintiff, if the delay on it, down to the time of the sale, was occa- 
sioned by the interference of the plaintifl’s therein.”’ 

In Benjamin v. Smith, the Court refers to Russell v. Gibbs, as con- 
taining an accurate statement of the principles applicable to this point. 
Benjamin v. Smith, again came before the Court, after it had been tried 
a second time. On the second tria! the jury were instructed in confor- 
mity with the rule laid down in 4th Wend., 336, and found a verdict for 
the defendant. The Court said the verdict could not be interfered with, 
on the ground that, that fact was found “ against the weight of evidence. 
There was sufficient doubt in the case to preclude the interference of 
the Court with the finding of the jury.”,—12 Wend., 406. 

Where the lapse of time has not been so great, as of itself to justify 
an inference, that the prior execution was used as a mere cover to pro- 
tect the debtors’ property, something more than mere acquiescence in the 
property being left with the debtor, or an express permission to so leave 
it, or an acquiescence in a delay to sell, whether that acquiescence be im- 
plied or expressed, is necessary to raise an inference that the prior exe- 
cution is fraudulent. 

Where there has been no agreement with the debtor for further time, 
nor any instructions to the sheriff to delay a sale, nor interference to pre- 
vent him from discharging his duty, a delay, on his part, to sell for 
forty-seven days, after the return day of the execution, acquiesced in by 
the plaintiff, will not, of itself, authorize the jury to find, or the Court 
to declare the prior execution dormant, or what is treated as the same 
thing, frauduent. 

Rew v. Barber, 3 Cowen, 280: This is the extent of the proof given 
or offered on this point. 

If the Toler execution had become dormant, the Magher execution on 
which the plaintiffs claim, had also become dormant, as the attorney in 
that consented to the adjournment. Hence the plaintiffs, in order to es- 
tablish’a right to have the execution issued on the judgments recovered 
in their favor declared to be entitled to a priority, must concede that the 
Magher execution, by virtue of which they also claim to recover, be- 
came dormant or fraudulent as to their other two executions, by reason 
of the consent to the adjournment of the sale. 

We do not think that the proof given shows prima facie, that either 
execution had become dormant or fraudulent as to either of the junior 
executions. 

The important question presented by the records is, was it competent 
for the plaintiff to show in this action that the Toler judgment was con- 
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fessed with intent to hinder, delay, and defraud the creditors of Purdy 2 
It is a general rule, that a sheriff who receives a process issuing out 
of a Court of General Jurisdiction and regular on its face, is bound to 
execute it. Though it may be voidable, it is not so at his election, but 
only at the election of the party affected by it. If not void, but irre- 
gular only, it is a protection to him, and he must obey its mandate. 

Parmele v. Hitchcock, 12 Wend. 96. 

Saracool v. Boughton, 5 Wend. 170. 

Process regular on its face, though in fact void for the reason that the 
pre-requisites to conferring jurisdiction were not complied with, will 
protect the officer acting under it from an action by the party against 
whom it is issued. Yet the party at whose instance it was issued cannot 
justify under it, nor maintain an action against the officer for refusing to 
execute it. When sued by the plaintiff he may show in his defence 
that the process was void, for want of jurisdiction of the Court issuing it. 

Horton v. Hendershot, 1 Hill, 118. 

Earl v. Camp, 16, Wend. 562. 

The Revised Statutes declare that every ‘ suit commenced, decree or 
judgment suffered,” with the intent to hinder, delay, or defraud credi- 
tors,’’ as against the persons so hindered, delayed, or defrauded, shall 
be void. 2 R. S. 187, § 1. 

The plaintiffs’ counsel offered to show that the Toler judgment was 
confessed with intent to hinder, delay, and defraud the creditors of 
Purdy, and that the same and the execution, were and are fraudulent 
and void against the plaintiffs. 

The reply alleged that the sheriff had notice of this fact before he 
sold on the execution. 

The objection taken to the evidence offered was not, that the plaintiffs” 
offer was not broad enough—not that he did not also offer to show 
notice to the sheriff, but it was that the bona fides of the prior execution 
could not be enquired into in this action, and on such objection the 
evidence was excluded. 

At a later stage of the trial the plaintiff offered to prove facts tending 
to impeach the bona fides of the Toler judgment, and that the defendant 
before the sale, was notified by the attorney in the Magher judgment, 
that Magher claimed in opposition, and in preference to the claim of 
Toler. ‘The Court excluded the evidence. 

The case shows, as I think, that the evidence was excluded expressly 
on the ground, that the sheriff could not be charged by proof in this 
action—that the Toler judgment was fraudulent and void as against 
ereditors, although the defendant was so notified before he sold on the 
execution. 

The plaintiff insists that it was competent to prove those facts, and 
that proof of them would establish the falsity of the returns to the 
executions in question. p 

It is to be observed that the proof offered does not relate to the juris- 
dictional capacity of the Court to render the judgment and award the 
execution; but it is offered on the assumption, that conceding such 
jurisdiction, the judgment may, in this action, be shown to be void, as to 
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creditors of the debtor, though conclusive as between the parties to the 
record, and if so shown the sheriff will be liable. 

On the assumption here made of the ground on which the evidence 
offered was excluded, this case presents the question—whether a junior 
execution creditor, in an action against the sheriff for falsely returning it 
nulla bona, can maintain his action by proof that a prior execution was 
issued on a judgment confessed with intent to defraud creditors, and of a 
notice to the sheriff of that fact, while both executions were in 
his hands, and of a claim made on that ground to have the proceeds of 
the property levied on applied on his execution. 

Several cases have been cited by the plaintiffs’ counsel, which are 
claimed to have settled that question in the affirmative. 

In Warmoll v. Young, 5 Barn. & Cress. 660, the sheriff was notified 
on the 29th of December, 1824, the ninth day after receiving the junior 
execution to retain the proceeds of the property levied upon in his 
hands, as proceedings would be taken to set aside the prior judgment 
and execution. A few days thereafter the sheriff was ruled to return 
the prior execution. He gave no information to the plaintiff that 
he had been so ruled but paid over the proceeds to the plaintiff in the 
prior execution on the 31st of January, 1825. 

The prior execution and the judgment on which it was issued were 
proved to be fraudulent, and the plaintiff in the previous execution was 
permitted to recover. 

Abbott, Ch. J., said; ‘*it appears to me that it was the duty of the 
sheriff, when served with the rule to return Knight’s writ, to inform the 
present plaintiffs of it, that they might consider whether they could take 
steps promptly to set aside the judgment. If he had informed them of 
it, and they had taken no steps, there would have been strong ground to 
maintain that the sheriff was justified in obeying the process that came 
to his hand. Not having so informed the plaintiffs, 1 think the sheriff 
appears to have lent himself to Knight, and therefore he must stand or 
fall by the right that Knight had, and Knight had no right for his judg- 
ment was evidently fraudulent.” 

Bailey, J., seems to have concurred in deciding the case on this prin- 
ciple. He expressly says, ‘ that the sheriff was not bound to try the 
question of fraud, or to decide which of the two creditors should have 
the preference, but he ought to have stood indifferent between the par- 
ties, and not to have lent himself to either. 

Holroyd, J., said, ‘‘I have entertained some doubt, in the course of 
the argument, whether the present plaintiffs ought not, in pursuance of 
the notice they gave to the sheriff, to have applied to the Court, within 
the first six days of the Term to set aside Knight’s execution, and to 
have the money paid over to them. But I incline to think that it was 
the duty of the sheriff to have informed the plaintiffs before he paid the 
money that he had been served with the rule to return the writ.” 

If Warmoll v. Young, states the rules applicable to such a case cor- 
rectly, then it must be considered as a principle of law, that a sheriff 1s 
not bound to decide on the bona fides of judgments on which the execu- 
tions in his hands have been issued, nor to wait an indefinite time for a 
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junior execution plaintiff, to institute proceedings to avoid a prior exe- 
cution, on the ground that though valid as against the parties to it, it is 
void as against himself. 

It is distinctly declared, that the sheriff is not bound to take the risks 
of any such controversy. He is bound to do no act to defeat an avowed 
purpose of a junior execution creditor to institute proceedings to set 
aside the older writ. If he is distinctly notified that such proceedings 
will be taken, and is requested to retain the money levied until such 
proceedings can be had, and then pays over the money before the claim- 
ant is chargeable with laches in not applying, or under such circum- 
stances as will implicate him, as acting in concert with the plaintiff in 
the older execution, he pays it over at the risk of being held liable, if 
the prior execution and judgment shall be proved to be fraudulent. 

The notice to the sheriff which was offered to be proved, was given 
before the sale of the property, which took place on the 31st of January, 
1848. None of the executions belonging to the plaintiffs were returned 
until the subsequent June ; over four months elapsed between the time 
the notice was given to the sheriff and the time he returned the execu- 
tions. 

He was not bound to wait longer than this ; and he was not bound to 
take upon himself the risk of deciding, whether the claim made was or 
was not well founded. : 

It is the duty of a junior execution plaintiff, who claims that a prior 
execution is fraudulent as against him, as a creditor of the execution 
debtor,.to move without any unreasonable delay, and procure a stay 
upon the sheriff ’s returning the prior one, until the motion can be heard 
and decided. Nothing of the kind appears to have been done or at- 
tempted by these plaintiffs. In making this observation, I lay out of 
view the evidence offered by the defendant and rejected by the Court, 
that these plaintiffs in May, 1848, moved the Supreme Court to set aside 
Toler and Magher’s executions as being fraudulent and void, and that 
the sheriff after satisfying Vyse’s execution pay the surplus to these plain- 
tiffs, and that such motion was argued and denied. 

I can conjecture no reason why this evidence was rejected, except 
that it was the opinion of the presiding judge, that an action against the 
sheriff for falsely returning nulla bona to a junior execution would not 
be sustained merely by proof, that a prior judgment and execution were 
fraudulent as to creditors, and that the sheriff had been notified that the 
proceeds of the sale would be claimed by the plaintiff in the junior 
execution on that ground, and that therefore the evidence offered and 
rejected was immaterial. 

Imray vy. Magnay, 11 Meeson & Welsly, 273, seems to decide, that 
it was competent for the plaintiffs in this action to prove the execution 
fraudulent, when coupled with proof of notice to the sheriff that the 
proceeds of the sale would be claimed on that ground. 

But in Remmett v. Lawrence, 1 Law and Equ. R., 260, (decided in 
1850,) Imray v. Magnay, was doubted by the Queen’s Bench, and the 
decision made on it, is in our judgment justly characterized as one “‘ pla- 
cing a sheriff in a most perilous position, whatever course he pursues.” 
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In Lovickv. Crowder, 8 Barn. & Cress., 132, the sheriff was held liable. 
The Court said, that when he found the defendant in possession of pro- 
perty, prima facie, it was his duty to levy on it. When he was informed 
that the officer of the former sheriff claimed it under a levy, it was the 
defendant’s duty to ask to see the warrant or execution. If he had done 
that, he would have known from its date, that there had been such gross 
delay as rendered it fraudulent and void. The most this case decides is, 
that when the sheriff knows of incontrovertible facts, or by discharging his 
duty would ascertain the existence of such facts, which would render a 
prior execution fraudulent, it is his duty to treat it as such, and if he does 
not so treat it, he his liable to the plaintiff in the junior execution. 

Fairfield v. Balwin, 12 Pick., 388, is distinguishable from the case 
before us. In the former, the plaintiff in the prior attachment added, 
under leave of the Court, new counts in addition to the two set out 
in his attachment. The Court held, that this, as matter of law, va- 
cated the attachment as against a subsequent attaching creditor. On 
the day execution was issucd on the judgment recovered in that action, 
Fairfield notified the sheriff that the attachment, if ever valid for any 
purpose, had been discharged by ‘‘ such proceedings as had since been 
had in that suit,” and that as the next attaching creditor, he should 
claim to hold the goods attached to satisfy any judgment that might be 
recovered in his action. Fairfield prosecuted his suit diligently to judg- 
ment and execution, and required the sheriff to levy the execution on the 
property attached. Baldwin, however, returned that the property had 
been applied in part satisfaction of the execution in the first attachment 
suit, and returned Fairfield’s execution in no part satisfied. 

If the amendments, adding causes of action to those stated in the 
attachment itself, had the effect, as matter of law, to vacate the first 
attachment as against one levied subsequently but before the amend- 
ments, then the sheriff who executed both writs, when notified that such 
proceedings had been had in the first suit as to produce this result, was 
notified of a fact, or had such notice that on enquiry he might easily 
have ascertained the existence of a fact in itself uncontrovertible, which 
made it his duty to apply the proceeds of the attached property on the 
plaintiffs execution: this would decide the whole case, on the principle 
on whichLovick y. Crowder was decided. 

The plaintiff was also permitted to prove that the prior judgment was 
fraudulent, on the ground that part of the sum recovered was not justly 
due. This was allowed, notwithstanding that suit was defended by the 
present plaintiff, under a statutory provision, allowing a subsequent at- 
taching creditor to defend. ‘The Court, in its opinion on this branch of 
the case, lay stress upon the fact that the sheriff sold the goods under 
the first attachment, before a judgment was recovered, notwithstanding 
Baldwin had notified him he should resist the claim in that case as frau- 
dulent, and also objected to any rule being made until judgment should 
be rendered in due course of law. This part of the opinion proceeds on 
the ground that the acts of the sheriff indicated that he had attempted 
to aid the views of the creditor first attaching, and the Court said “‘ he 
must stand or fall aceording to the rights of the party to whom he has 
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lent his aid.”? The ground on which the decision ‘relating to this branch 
of the case was placed, is the same that governed the Court in the deci- 
sion of Warmoll v. Young. It is not an authority for the proposition 
that a sheriff holding two executions, who is notified by the owner of the 
junior one, that he shall insist that the junior one is issued on a judg- 
ment fraudulent as against creditors, is bound to incur the risks of a li- 
tigation of that point, or to hold the proceeds of the property levied on 
an indefinite period of time, at the peril of being charged by the junior 
execution creditor with the consequences of a false return, if he applies 
the money to satisfy the one first levied, and returns the other nulla bona. 
No such general proposition is affirmed by the Court, on the contrary its 
decision is placed on different grounds. 

Saunders v. Sheriff of Middlesex, 3 Barn. and Ald. 95, was decided 
on the ground that it was the sheriff’s own fault, that the moneys rea- 
lized by a sale of property of the judgment debtor, had been ordered to 
be paid to the debtor by a rule of court; that the court would not have 
made such a rule if the fact had been made known to it; that the sheriff 
held an execution in favor of the plaintiff, and would have modified the 
rule on a motion based on affidavit of such a fact. 

We are agreed in the opinion that the plaintiffs cannot maintain this 
action, by giving the proof offered and rejected, relative to the Toler 
judgment having been confessed with an intent to defraud creditors. 

A more serious difficulty is presented by other undisputed facts ap- 
pearing in the case. The sheriff has in his hand $52 24, part of the 
proceeds of the property levied on while the executions belonging to the 
plaintiffs were in his hands, to which moneys he makes no personal 
claim, but which, as his reply states, are to be applied on the ‘Toler 
execution. Besides the amount necessary to pay for the services for 
which compensation is specifically prescribed by the statute, he has in 
his hands the further sum of $439 76, which he claims the right to re- 
tain to his own use to satify certain charges which are enumerated in the 
complaint. 

It is not necessary to discuss the question whether he has a right to 
retain all or any part of the $439 74. 

If not entitled to retain the whole of it, his position as to the part he 
is not entitled to retain, is the same as to the $52 24. 

He is sued for falsely returning nulla bona to the plaintiffs’ execu- 
tions. The plaintiffs make a prima facie case, by showing that he holds 
moneys which are the proceeds of defendant’s property, sold while these 
executions were in his hands. ‘The sheriff meets this claim by showing 
that he received an execution in favor of Toler, against the same debtor, 
prior to his receipt of those belonging to the plaintiff. If that execution 
was still in his hands, it would be a prima facie defence to this action. 
But he had returned that nulla bona before this action was brought. 
The defence is simply this: he is not liable to the plaintiff, because he 
has falsely returned nulla bona to a prior execution, when his duty re- 
quired him as between the execution creditors, to have applied the sur- 
plus on the Toler execution, and to have returned it satisfied pro tanto. 

Can a sheriff protect himself against such an action, under a prior 








i 
; 


. agen OO GEIT? 
pax: 





16 THE NEW YORK LEGAL OBSERVER. 
N. Y. Superior Cou:+.—T. Paton, D. Stewart and W. Paton agt. J okn J. V. Westervelt. 











execution so returned? Is he at liberty to say this return is true, be- 
cause another return is false, or to protect himself from the consequences 
of a return apparently false, by showing another return to be actu- 
ally so? 

In Towne v. Crowder, 2 Car. and P. 356, Best, Ch. J., held that he 
could not. ‘ 

There may be many reasons to justify such a return, notwithstanding 
the priority of the Toler execution. If the Toler judgment was fraudu- 
lent as against the plaintiffs, the sheriff, if he saw fit to do so, was'at 
liberty to return it nulla bona, and if sued for a false return, could pro- 
tect himself by proof of the plaintiff’s judgments and executions, and that 
the judgment in favor of Toler was confessed with intent to hinder, delay 
and defraud the creditors of Purdy. 

Shattock v. Carden et al., 11 L. & Eq. R., 570; Pierce v. Jackson, 
6 Mass., 242; Lovick v. Crowder, supra. 

If the sheriff was notified that the Toler judgment was fraudulent and 
void as against the plaintiffs, and that they should, on that ground, insist 
on having the proceeds of the sale applied on their executions, the sher- 
iff, if cognizant of facts which would incontrovertibly establish the fraud, 
not only had the right, but it was his duty to return the Toler execution 
unsatisfied, Whatever may be the reason which induced him to so re- 
turn it, we are satisfied that he cannot defend this action by showing that 
return to be false. 

To justify under a levy by a prior exccution, he must cither have exe- 
cuted such execution by an application upon it of the proceeds of the 
property sold, or have it in his hands unreturned. If he has neither exe- 
cuted it, and applied the proceeds of the property upon it, nor has it in 
his hands, so that he is bound and has authority to execute it, and make 
such application ; but, on the contrary, has returned it nulla bona, he is 
not at liberty to say in such an action, that the return is false, that it was 
his duty to have applied the money on it against his return, that it was 
not his duty, and that, therefore, the present plaintiffs are not entitled to 
recover. On this ground, a new trial must be ordered, with costs to 
abide the event. 
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Special Term, 1858. 
Before Mr. JUSTICE DUER, 


Tue ArrorNey-GENERAL OF THE State oF New York, Tuomas E. 
Davis and CourTLANDT PatMeEr, against THE Mayor, ALDER- 
MEN AND CoMMONALTY OF THE City oF New YorK AND JACOB 
SHarp AND oTHERS, (THE Broapway RaiLroap GRANTEES.) 


A Judge who has tried a cause without a jury, is not bound to state in his decision all the 
facts of the case, as is necessary in a special verdict. 

He fulfils his duty by determining all the issues which, in his judgment, are material— 

Held, that the only material issues in the case under consideration, were, 1st. Whether the 
intended railroad in Broadway will be a public nuisance; and 2d. Whether the grant of 
the privilege of constructing this railroad was a fraudulent breach of trust— 

Held, that as the Plaintiffs had failed to prove to the satisfaction of the Court the affirma- 
tive of these issues, they must be determined in favor of the Defendants. 

An ordinance of the Common Council, securing to certain persons the privilege of laying 
down a railroad, and of transporting passengers thereon, in a public street, is not a law, 
but a grant, which, when accepted, becomes a contract. 

A municipal corporation cannot make a contract abridging its legislative or discretionary 
powers as defined by its charter. 

The contract when such would be its effect, if construed according to its terms, is not valid, 
until revoked or repealed ; but from the original defect of power, and as a violation of 
the Charter, is void in its origin. 

A municipal corporation has no power to create a monopoly ; and every grant of an exclu- 
sive privilege, from the use of which a profit is to be derived, creates a monopoly. 

A municipal corporation can neither create corporate powers in a joint stock association, nor 
exempt it from the ordinary rules by which partnerships are governed. 

The Common Council, under the amended Charter, cannot make an absolute contract for 
work to be done; but can only authorize such a contract to be made by the head of the 
proper department. 

The Mayor of the city has an absolute discretion in the choice of the persons to whom 
licenses may be granted, as owners of carriages for hire: and this discretion cannot be 
taken from him by any act of the Common Council. 

Held, that the ordinance of the Common Council, which granted to Jacob Sharp and others 
the exclusive privilege of laying down and establishing a railroad in Broadway, violated, 
on its face, all the principles above stated, and was, therefore, null and vid. 

Judgment, without costs, in favor of Plaintiffs and a perpetual injunction. 


This suit was originally commenced by Davis and Palmer as plaintiffs, 
against the Mayor, &c., of New York, upon a complaint, setting forth 
that the plaintiffs were citizens and tax-payers, and owners on Broad- 
way. ‘The complainant alleged, that the Common Council had passed 
and adopted a certain Resolution, in the words following : 

Resolved, That Jacob Sharp, Freeman Campbell, William B. Rey. 
nolds, James Gaunt, I. Newton Squire, Wm. A. Mead, David Woods, 
John L. O'Sullivan, Wm. M. Pullis, Jonathan Roe, John W. Hawkes, 
James W. Faulkner, Henry Du Bois, John J. Hollister, Preston Shel- 
don, John Anderson, John R. Flanagan, Sargent V. Bagley, Peter B. 
Sweeny, Charles B. White, James W. Foshay, Robert E. Ring, Thomas 
Ladd, Conklin Sharp, Samucl L. Titus, Alfred Martin, D. R. Martin, 
William Menzies, Charles H. Glover, Gershon Cohen, and those who 
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may, for the time being, be associated with them, all of whom are herein 
designated as associates of the Broadway railway, have the authority and 
consent of the Common Council to lay a double track for a railway in 
Broadway and Whitchall or State street, from the South Ferry to Fifty- 
ninth street, and also, hereafter, to continue the same, from time to time, 
along the Bloomingdale road to Manhattanville, which continuatipn they 
shall be required, from time to time to make, whenever directed by the 
Common Council, the said grant of permission and authority being upon 
and with the following conditions and stipulations, to wit : ' 


First. Such tracks shall be laid under the direction of the Street 
Commissioner, in or near the middle of the street, the outer rails not 
exceeding twelve feet six inches apart, and the rails being flush and 
even with the pavement, the inner portion of the rail being of equal 
height with the outer, with grooves not exceeding one inch in width, or 
such other rails as shall be approved by the Street Commissioner or the 
Common Council, on such grades as are now established, or may here- 
after be established, by the Common Council; and the said associates 
shall keep in good repair the space between the said rails; and one foot 
on each side, and no motive power, excepting horses, shall be used below 
Fifty ninth stteet. 

Second. The said associates shall place new cars on said railroad, 
with all the modern improvements, for the convenience and comfort of 
passengers. And they shall run cars thereon every day, both ways, as 
often as the public convenience may require, under such direction as the 
Common Council may, from time to time, prescribe. Said cars, with 
horses attached, not to exceed forty-five feet in length. 

Third The said associates shall, in all respects, comply with the 
directions of the Common Council in the building of such railway, and 
in the running of the cars thereon. 

Fourth. At the Bowling Green, the said associates may divide the 
two tracks aforesaid, running one of them down Whitehall street, and 
the other down State street, should they deem such division necessary ; 
and also, whenever in the course of their route the said road shall pass 
a public square, it may be carried, with a single track, round both sides 
of said square, instead of only one, for the better accommodation of the 
public on both sides thereof. 

Fifth. The said associates shall be required to procure a depot, at 
some place near or at the lower part of said route, for the purpose of 
keeping withdrawn from Broadway such proportion of the cars coming 
down in the morning as shall not be required for the accommodation of 
the return travel until the afternoon ; and also, they shall be required 
to stop a portiun of the cars at the Park, and to send down below that 
point no greater proportion of the whole number employed, than shall be 
found by experience to be requisite for the accommodation of the travel 
below that point, subject to the regulation by the Common Council. 

Sixth. The cars shull be so constructed as not to make provision in- 
tended for standing passengers to crowd upon the seated passengers ; 
and also, when all the seats are full, the cars shall not be stopped to 
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take in more passengers to be crowded into the said seats; a flag being 
displayed in front of the car to give notice that all the seats are full. 

Seventh. The said cars shall not be allowed to stop, so as to obstruct 
& crossing, nor to stop more frequently in a block (unless the same be 
of extraordinary length) than just beyond its first crossing, except in 
rainy weather. 

Eighth. The said associates shall keep an attendant, distinguishable 
by some conspicuous mark or badge, at every such appointed place, in 
all the parts of the street usually much crowded with vehicles, whose 
duty it shall be, with attention and respect, to help in and out of the 
cars all passengers who may desire such assistance, and in general to 
watch over the safety of passengers from all dangers of passing vehicles. 

Ninth. The said associates shall be required to keep, or cause to be 
kept in readiness, 2 number of sleighs adequate to the public accommo- 
dation, when the travel of the cars may be obstructed by snow. 

Tenth. The said associates shall cause the said street to be well swept 
and cleaned every morning, and the sweepings carried away, before 
eight o’clock in the summer, and nine o’clock in winter, except Sundays ; 
this provision applying to the whole of the street south of Fourteenth 
street, above which point the same shall be done as often as twice a week 
when the weather shall permit. 

Eleventh. No higher rate of fare shall be charged for the conveyance 
of passengers from any one point to any other point along said route, 
and such combined system of routes as may hereafter be adopted by 
means of cars and transverse omnibuses, than five cents for each pas- 
senger. 

Twelfth. In consideration of the good and faithful performance of all 
these conditions, stipulations and requirements, and of such other re- 
quirements as may hereafter be made by the Common Council, for the 
regulation of the said railway, as aforesaid, the said associates shall 
pay, for ten years from the date of opening the said railway, the annual 
license fee for each car, now allowed by law, and shall have a license 
accordingly ; and after that period, shall pay such amount of license 
fee, for further licenses, as the corporation, with permission of the Legis- 
lature, shall then prescribe ; or, in default of consenting thereto, shall 
surrender the road, with all the equipments and appurtenances thereto 
belonging, to the said corporation, at a fair and just valuation of the 
same. 

Thirteenth. Within a reasonable time after the passing of this resolu- 
tion, the said associates, or a majority in interest thereof, shall form 
themselves into a joint stock association, which association shall be vested 
with all the rights and privileges hereby granted, and shall have power, 
by the votes of at least a majority in interest of the associates, to frame 
and establish articles of association and by-laws, providing for the con- 
struction, operation, and management of the said railway, the mode of 
admitting new associates, and of transferring the shares or interests of 


‘any of the associates to new associates or assigns, the number, duties, 


mode of appointment, tenure, and compensation of officers, the manner 
of making contracts, amending the by-laws, and calling in assessments 
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from the associates, and generally the means and mode of establishing the 
railway and carrying it on, and of controlling and managing the property 
and affairs of the said association. ‘ 

Fourteenth. The associates shall not be deemed dissolved by the 
death or act of any associate, but his successor in interest shall stand 
in his place; and the rights of each associate shall depend on his own 
fulfilment of the conditions imposed on him by these resolutions, or the 
articles of association and by-laws of the association ; and, in case of his 
failure to fulfil the same, after twenty days notice in writing to him so 
to do, his rights shall be forfeited to, and devolve upon the remaining 
associates. And said associates may, at any time, incorporate them- 
selves under the general Railroad Act, whenever two-thirds in interest 
of the associates shall require it. 

Fifteenth. The associates, whose names are set forth in this resolu- 
tion, shall, by writing, filed with the clerk of the Common Council, sig- 
nify their acceptance thereof, and agree to conform thereto; and all new 
associates or assigns, duly admitted, according to the provisions of the 
articles of association and by-laws, shall be deemed parties to such 
agreement.” 

That the Mayor had vetoed the resolution, and the Common Council 
threatened to make the grant notwithstanding. That Broadway was too 
narrow to admit the establishing of such a railroad, the carriage way in 
the street ranging from 39 to 42 feet in width. That the corporation 
had no power to make such a grant, or establish such a railroad. That 
the corporation, as to all its property, were trustees for the citizens and 
tax-payers, and if they had the power to make the grant, it should be 
made upon one of two principles. Either to give it to those who would 
give the most for it, or to those who would carry passengers at the lowest 
rate of fare. 

(The complaint then set out various other offers made to the Corpora- 
tion for this privilege, ranging from $1,000 per annum for each car to 
$150,000 per annum bonus ; one offer of $1,000,000 for the grant, and 
one for the same grant as is contained in the Resolution, and to charge 
3 instead of 5 cents fare. All the offers so made ranged from 8 to 5 
cents fare.) 

That establishing such railroad would be appropriating the street to a 
new and unauthorized use, and one exclusive in its nature, and injurious 
to citizens generally, and especially to the plaintiffs and other owners on 
the street, and would create a nuisance. 

That the adoption of the resolution should be restrained, because it 
attempted to bind the Corporation forever, and limit and control its legis- 
lative power. 

Also because it attempted to create a corporation, and a monopoly in 
the street. 

Also because, if made at all, it should be made by the proper Execu- 
tive Department—the Street Department. 

Finally, because it was attempted to be made in bad faith. 

A Perpetual Injunction, restraining the making of the grant, was 
prayed for against the corporation. 
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Judge Campbell granted the injunction, and it was served on the 
Mayor and Aldermen. 

Afterwards, in defiance of the injunction, the Common Council adopted 
the resolution, and made the grant, and the Board of Aldermen at the 
same time adopted resolutions censuring Judge Campbell for granting 
such an injunctions ‘Thereupon attachment proceedings were instituted 
against the members of the Common Council who voted in favor of the 
grant, and resulted in the Court imposing a fine on each for contempt in 
disobeying the injunction, and, in addition, the mover of the resolution 
of censure (Alderman Oscar W. Sturtevant), was ordered to be committed 
the county jail for 15 days. 

The plaintiffs then on leave of the Court filed an amended and supple- 
mental complaint, bringing in the grantees as defendants, and on it ob- 
tained an injunction from Judge Emmet, restraining action under the 

rant. 

The amendments were to the the effect— 

That the land in the street belonged to the adjoining owners, and 
could not be taken without compensation. 
in hat the grant could not be made without the concurrence of the 

ayor. 

That the making of the grant was a contempt, and an illegal and cri- 
minal act, and could confer no power on the grantees, &c. 

The defendants answered, and put at issue all these allegations. 

The cause was tried at the June Special Term before Judge Duer, 
without a jury. 

The trial continued near three weeks, and upwards of eighty witnesses 
were examined upon the various issues presented by the pleadings. 

George Wood, John Van Buren, and Henry Hilton, counsel for 
plaintifts. 

David Dudley Field, Robert J. Dillon, and John R. Flanagan, for de- 
fendants. 

Within twenty days after the termination of the trial, Judge Duer di- 
rected a re-argument of the case on certain questions of law. 

A re-argument was had at the October Term, and afterwards Judge 
Duer delivered his decision, an abstract of which appears p. 359, vol. xi., 
Legal Observer. 

The Attorney-General was then added as 1-laintiff, and the cause was 
directed to stand for judgment upon the pleadings and proofs. 

Judge Duer afterwards gave the following final judgment and deci- 
sion : 

This cause has been fully heard upon the pleadings and proofs, and as 
the complaint has been amended by the introduction of the Attorney- 
General as a prosecuting party, I am enabled, and shall now proceed, to 
deliver my opinion upon the several questions of fact and law that are 
necessary to be determined. I do not construe section 267 of the code 
as making it the duty of a Judge, who has tried a cause without a jury, 
to set forth in his decision, as in a special verdict, all the facts of the 
case, including those not controverted by the pleadings, and those which 
although controverted, he may deem immaterial. So far as questions of 
fact are concerned, the Judge, in my opinion, fulfils his duty by deter- 
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mining the issues which, in his judgment, are material. The only issues 
raised by the pleadings in this case which I deem to be material, are the 
following : 

1st. Whether the railroad in Broadway, which Jacob Sharp and his 
associates, defendants in this suit, claim that they have a lawful author- 
ity to construct, and avow their intention to construct, if constructed and 
regulated in the manner proposed, will be a public nuisance? and 

2nd. Whether the grant made by the Common Council to Jacob 
Sharp and his associates of the privilege of laying down and construct- 
ing the railroad in question, was made in bad faith and from corrupt mo- 
tives, and must therefore be condemned as a fraudulent breach of trust! 

The affirmative of each of these issues is maintained by the plaintiffs, 
and from the nature of the facts relied on, was necessary to be established 
by the clearest evidence. ‘The evidence that has been given, I am bound 
to say, has failed to produce in my own mind that deliberate conviction 
that in a case like the present could alone justify me in decreeing a per- 
petual injunct’on. Whether the contemplated railroad will or will not be 
a public nuissance, is a problem which I am persuaded that expeience alone 
can solve; and, assuredly, no facts have been proved that could warrant 
me in saying that those members of the Common Council who voted for 
the grant, which is impeached as fraudulent, must, necessarily, have 
acted in bad faith, and from corrupt motives. Two of those members 
have been examined as witnesses, and have stated under oath, the reasons 
by which they were influenced in voting for the grant in question. I have 
no right to reject their testimony, nor to affirm that those who voted with 
them were not governed by the same considerations. If they were, the 
grant, whatever may be my private opinion of its expediency, was made 
in the honest exercise of a discretion which no Court of justice can right- 
fully interfere with or control. The conclusion is that had the title of 
the plaintiffs to the relief which they seek, depended solely upon their 
maintenance of the issues of fact raised by the pleadings, I must have 
dismissed their complaint. 

I proceed next to the questions of law, upon the determination of which 
my judgment will be founded. The resolution of the Common Council 
of the 30th December is not an act of legislation, not a law in the 
proper sense of the term; it is the grant of a franchise, which, when 
accepted by the grantees, became a contract upon the terms and condi- 
tions set forth in the ordinance. The contract, thus made, from its na- 
ture and terms, is entire—so that, if any of its provisions, especially 
those which enter into the consideration of the grant, are found to be 
illegal, it is void, as a whole. The contract, thus considered, is, in my 
judgment, null and void upon its face, for the reasons that follow: 

First. The resolution of the Common Council not merely grants to 
Jacob Sharp and his associates the privilege of laying down and con- 
structing the railroad which it describes, but in consideration of their per- 
formance of certain stipulations and requirements, gives them a perpe- 
tual license for running cars for the transportation of passengers upon the 
railroad to be constructed ; the contract, therefore, on the part of the 
Corporation, is not merely that the railroad may be built, but that, when 
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built, if the grantees so elect, it shall be permanent. These provisions 
are, in my judgment, directly inconsistent with the power which the 
Charter gives to the Common Council, of altering and regulating the 
streets of the city, at its discretion; since, if they are valid, it is mani- 
fest that no regulation of Broadway can hereafter be made, by which the 
rights and privileges of the grantees, as defined by the contract, can be 
divested or impaired. If these provisions are valid, and the railroad shall 
be built, the Common Council will have no power to order its removal, or 
to prohibit the grantees from running cars thereon for the transportation 
of passengers. Broadway, so far as it embraces the railroad, will be the 
property of the grantees, and will no longer be held by the Corporation 
in trust for the city. Hence, if the grant to Jacob Sharp and his asso- 
ciates is valid, the legislative powers of the Common Council, in relation 
to the principal street and most important thoroughfare of the city, have 
ceased to exist. The grant, therefore, cannot be valid, unless the Com- 
mon Council may, by contract, relinquish forever the discretionary powers 
which the Charter gives and requires them to exercise. No proposition 
of law, however, is more evident and certain than that a Municipal Cor- 
poration cannot, by contract, or by any other act, abrogate or abridge its 
own legislative or discretionary powers. Such was the language of 
Chief Justice Marshall, in Gorglien vs. the Corporation of Georgetown, 
(6 Wheaton, 593,) and such the decision, as I understand the opinions 
of the Judges, of the Supreme Court of this State, in the cases of the 
Presbyterian Church vs. the Mayor, (6 Cowen, 538,) and of Britton vs. 
the same, in which the counsel have furnished me with the opinion of the 
Court. It was not denied, upon the argument, by the counsel for the 
defendants, that the necessary effect of the grant to Jacob Sharp and 
his associates, and of the contract which it implies, if construed accord- 
ing to its terms, is to limit and abridge the legislative powers of the Com- 
mon Council, and the only reply given to the objection was that the grant, 
although absolute on its face, may be repealed, and the contract, although 
not revocable by its terms, be rescinded, whenever the present or any fu- 
ture Common Council may deem it expedient thus to exercise its inherent 
and inalienable power. The resolution of the Common Council, it was in- 
sisted, ought now to be construed, as I should have been bound to con- 
strue it, had it contained an express provision rendering it subject to a 
future and unconditional repeal. ‘The reply thus given I am forced to 
reject, upon full deliberation, as insufficient and unsatisfactory. I have 
yet to learn that there is or can be any exception from the rule, that a 
contract which a corporation has no power to make, and emphatically 
where it violates the provisions of its charter, is void in its origin; and 
I am yet to learn that a contract, valid when made, can be rescinded by 
either of the parties, unless the power of rescinding it is expressly re- 
served, or was given by some constitutional or statutory - provision, 
which was in force when the contract was made. I refer on this subject 
with full approbation, and assent to the observations of Mr. Justice Bos- 
worth in the last of his advisory opinions in the proceedings against the 
Aldermen and Assistant Aldermen for an alleged contempt. I agree 
with him that it has certainly never been pretended or supposed that a 
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legislative grant, valid when made, and not falling within either of the 
exceptions I have stated, can ever be repealed; and I cannot believe 
that the Corporation of this city possesses an authority which the Legis- 
lature of the State would never be permitted to exercise; I cannot be- 
lieve that the provision in the Constitution of the United States, which 
forbids the passage of any law impairing the obligation of a contract, is 
binding upon the Legislature of the State, but unmeaning and ineffectual 
as imposing any restraint upon the action of the Common Council. It 
is, however, unmeaning and ineffectual, if the Common Council may,-by 
a subsequent ordinance, revoke a grant or rescind a contract, absolute 
and irrevocable on its face, and which, it is asserted, it had the power to 
make, and was valid when made. If, by such an ordinance, the obliga- 
tion of a contract is not impaired, the words of the Constitution have no 
meaning. It follows, from these observations, that where a contract is 
made by a corporation, which binds and restricts the legislative powers 
of its successors, it is either from the defeet of power, void in its origin, 
or, if valid, can never be rescinded ; and the conclusion which I adopt is 
not that the contract is valid and revocable, but wholly void. The next 
Common Council may repeal the grant to Jacob Sharp and his asso- 
ciates; but the repeal can never operate to annul a valid and subsisting 
contract, and will, in reality, amount to no more than a declaration of its 
original and absolute nullity, and this declaration, unless sustained by 
the law, will have no effect on the rights of the parties. It will other- 
wise be nugatory. 

Second. The privileges granted to Jacob Sharp and his associates are 
plainly exclusive in their nature. ‘The manifest intention of the grant is, 
that they, and they alone, shall be licensed to run ears upon the railroad, 
which they undertake to construct, and that they shall alone be authoriz- 
ed to derive a profit from the transportation of passengers. It is not 
pretended that the power of granting such an exclusive privilege is express- 
ly given to the corporation by its charter, nor has it ever been supposed 
that its possession was incident or necessary to the exercise of the powers 
that are given. On the contrary, it is settled and undoubted law that a 
by-law of a municipal corporation creating a.monoply is illegal and void, 
(Davenant vs. Hurdis, Moore R., 576; Wilcock’s on Municipal Corpo- x 
rations, sec. 334,) and every grant of an exclusive privilege, from the 
exercise of which a profit is to be derived, isa monopoly. This objection 
was endeavored to be met by giving a construction to the resolutions of 
the Common Council, to which I find it impossible to assent, and which, 
I am satisfied, never occurred to the minds of the parties. The Common 
Council, it was said, have reserved to themselves the power of making 
such regulations in relation to the Railroad, when constructed, as they 
may deem expedient ; and in the exercise of this power may throw open 
the use of the road to all persons whatsoever ; to all who may choose to 
run cars thereon. Such an exercise by the Common Council of their re- 
served power, as I interpret the contract of the parties, would imply a 
perversion of its language, and a violation of its spirit. The power 
which the Common Council reserve is merely that of regulating the use of 
the road by the grantees themselves, that is, of making regulations which 
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the grantees, in their own exclusive use of the road, would be bound to 
observe. Nor can I at all doubt that it was the clear understanding of 
the parties that the resolution would secure to the grantees exclusively 
the beneficial use of the road, in consideration of the labor and capital to 
be expended in its actual construction, and upon no other terms, I am 
satisfied, would the grant have been solicited or accepted. ‘Their agree- 
ment, therefore, in my opinion, would not be violated more certainly by 
the total exclusion of the grantees from the occupation of the road, when 
made, than by the admission of others to share against their will in its 
anticipated profit. ‘The objection, therefore, that this grant of an exclu- 
sive privilege is void, as creating a monopoly, has not been answered, 
and, as it seems to me, is unanswerable. 

Third. The thirteenth article of the Resolution Ordinance, containing 
the grant, provides, inter alia, that the grantees shall form themselves 
into a joint stock association, which shall have power, by the votes of a 
majority in interest of the associates, to establish articles of association 
and by-laws, and the fourteenth, that such association shall not be dis- 
solved by the death or act of any associate, but his successor in interest 
shall stand in his place. These provisions are a very plain attempt to 
create a joint stock association, which, without being in all respects a 
corporate body, shall yet be exempt from the general rules of law by 
which ordinary partnerships are governed. Such an association the Leg- 
islature of the State may possibly create, but assuredly not the Common 
Council of the City, nor can I do otherwise than regard the attempt as a 
palpable assertion of power. 

Fourth. The twenty-third section of the amended charter of 1849 
enacts that all contracts to be made by the authority of the Common 
Council, for work to be done, or supplies to be furnished, shall be made 
by the appropriate heads of departments, under such regulations as shall 
be established by ordinances of the Common Council. Let it be admit- 
ted that the obligation of the grantees and associates to build the intend- 
ed railroad in Broadway is not a contract for work to be done for the im- 
mediate benefit of the Corporation, and is, therefore not within the legal 
scope of the section that has been recited, there are other provisions in 
the grant of the Common Council which, as it seems to me, by no reason- 
able interpretations can be relieved from that objection. The tenth 
article of the resolution making the grant imposed it as a duty upon the 
associates to sweep and clean the whole of Broadway south of Fourteenth 
street every morning, and to remove the sweepings before a certain hour 
on every day, excepting Sunday, and this duty the associates, by the ac- 
ceptance of the grant, contracted to perform. Here then is a contract 
for work to be done—the daily cleaning of a street—for the Corporation 
itself—a contract not made by the head of the proper department, nor 
under any prior regulations established by the Common Council, and 
why this contract, as violating the provisions of the amended charter, is 
not to be adjudged void, I have been, and still am, unable to understand. 
If this contract is void, as I am forced to declare, there is a failure of an 
essential part of the consideration upon which the grant to the associates 
was founded, and with this failure the entire grant, as deprived of a 
necessary support, must fall. 
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Lastly. By the 272d section of the Consolidating Act of 1848, and by 
a subsequent act of February 21, 1824, (Laws of 1824, chap. 50,) the 
Mayor of the city is authorized, under the direction of the Common 
Council, to license for a certain annual sum, the owners of hackney 
coaches and carriages for hire, and these provisions have uuiformly been 
construed, and, in my opinion, rightly construed, as limiting the power 
of the Common Council to fixing the number of licenses to be granted, 
and the sum to be charged for each, leaving the Mayor an absolute dis- 
cretion in the choice of the persons to whom they are to be given.. A 
car, in which persons are to be transported for hire on a railroad, is just 
as certainly a carriage for hire as a hackney coach or an omnibus; and 
so the Supreme Court of this district, in the important case of Drake vs. 
The Hudson River Railroad, virtually has decided. 

The 12th Article of the Resolution of the Common Council, making 
the grant to Jacob Sharp and his associates, declares “‘ that they shall 
pay, for ten years from the date of opening the railway, the annual 
license fee for each car now allowed by ~ and shall have a license ac- 
cordingly ;”’ and these provisions not only abridge the legislative power 
of the Common Council in fixing the annual amount of the license fee, 
but take from the Mayor all discretion in the choice of persons, and 
make it his duty to license those whom the Common Council has selected. 
Unless the authority of the Common Council is paramount to that of the 
Legislature, so as to enable them to divest the Mayor of an authority 
that the Legislature has given, these provisions must be void. In m 
judgment they are so, and consequently the entire contract, of which they 
are an essential part. Several other objections to the validity of the 
grant and contract under consideration, were raised and argued before 
me, which I forbear to notice, not as rejecting them, but in the convic- 
tion that those which have been stated are an ample foundation for the 
judgment that I pronounce, that the injunction that has been granted 
must be made perpetual. The giving of costs in cases like the present 
rests in the discretion of the Court, “a as the defendants have succeeded 
on the issues of fact, and have only failed upon questions of law, in re- 
spect to which great differences of opinion have existed, no costs are given 
to either party as against the other. I state as a further reason for this 
decision, that the original plaintiffs have been permitted to amend their 
complaint without costs by making the Attorney-General a party, and 
that, for this amendment, their complaint would have been dis- 
missed. 

Upon this decision the following judgment was entered on December 
5, 18538 : 

"This cause having been heretofore heard, upon the pleadings and 
proofs, and due deliberation thereupon had, and it appearing to the court 
that the only material issues of fact raised by the pleadings are the fol- 


wing : 

1. Whether the Railroad in Broadway, which Jacob Sharp and hig 
associates, defendants in this suit, claim that they have a lawful author- 
ity to construct, and avow their intention to construct, if constructed 
and regulated in the manner proposed, will be a public nuisance; and 
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2. Whether the grant made by the Common Council of the city of 
New York to Jacob Sharp and his associates, of the privilege of laying 
down and constructing the railroad in question, was made in bad faith 
and from corrupt motives ? 

And the evidence applicable to the said issues having been fully con- 
sidered, and the same appearing to the court insufficient to establish the 
fact, either that the said railroad will, if constructed, be a public nui- 
sance, or that the grant of the privilege of laying down and constructing 
the same, was made in bad faith, or from corrupt motives, and therefore 
involved no breach of trust on the part of the Corporation or Common 
Council, by which it was adopted. 

It is ordered and adjudged, that the aforesaid issues of fact be, and 
the same are hereby determined in favor of the defendants. 

And the questions of law, upon which the right of the plaintiffs to the 
relief demanded by their complaint is considered to depend, being also 
weighed and considered; and it appearing to the court that the resolu- 
tion finally adopted by the Common Council aforesaid, on the thirtieth 
of December, 1852, granting to Jacob Sharp and his associates the pri- 
vilege of laying down and constructing the railroad aforesaid, although 
an ordinance in its form is not a law, but a grant of a franchise, which, 
from the time of its acceptance by the grantees, became a contract upon 
the terms and conditions set forth in the said resolution ; and it also ap- 
pearing to the court that the Common Council aforesaid had no power or 
authority to make the said grant and contract, and that the same, for 
reasons manifest on its face, is wholly illegal and void. 

It is therefore ordered and adjudged, that the said defendants, Jacob 
Sharp, Freeman Campbell, William B. Reynolds, James Gaunt, J. 
Newton Squire, William A. Mead, David Woods, John L. O’Sullivan, 
William M. Pullis, Jonathan Roe, John W. Hawkes, James W. Faulk- 
ner, Henry Dubois, John J. Hollister, Preston Sheldon, John Anderson, 
John R. Flanagan, Sargent V. Bagley, Peter B. Sweeney, Charles B. 
White, James W. Foshay, Robert E. Ring, Thomas Ladd, Conklin 
Sharp, Samuel L. Titus, Alfred Martin, D. Randolph Martin, William 
Menzies, Charles H. Glover, and Gershon Cohen, and each of them, and 
all persons claiming under them or acting under the authority and direc- 
tion of them, or either of them, are hereby perpetually enjoined and re- 
strained from entering into or upon said street, called Broadway, for the 
purpose of laying or establishing a railroad therein, under the grant or 
resolution of said Common Council above referred to. 

And it is further ordered, adjudged and decreed by this court, that 
the said defendants, The Mayor, iemnen and Commonalty of the city 
of New York, be, and they hereby are, perpetually enjoined and re- 
strained from granting to any person or persons whomsoever, the exclu- 
sive right, liberty or privilege of laying down or constructing a. railroad 
in Broadway.”? 


. McMurray & Hilton, plaintiffs’ attorneys. 
Robert J. Dillon, attorney for Corporation. 
John R. Flanagan, attorney for grantees. 
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PRACTICE CASES. 


a 


N. 0. Superior Court. 
Special Term, May, 1853. 
Before Mr. JUSTICE BOSWORTH. 


Joun E. Fiorence, by his Guardian, &c. agt. Erastus BuLktey, 
Administrator. 


SECURITY FOR COSTS. 


A Plaintiff cannot be required to file security for costs, if permitted to prosecute in forme 
pauperis ; nor permitted so to prosecute, if required to file such security. 


The defendant moves for an order requiring the plaintiff to file security 
for costs. The plaintiff moves for an order allowing him to prosecute the 
action in forma pauperis. 

The action was commenced in May, 1852. On the 8th of October, 
1852, it was referred, on defendant’s motion, to a referee to hear and 
determine. On the 16th of November, 1852, the plaintiff noticed it for 
trial for the first of December. On the 18th of November, defendant 
obtained an order requiring the plaintiffs to show cause why he should 
not file security for costs, and the plaintiff made an application such as 
he now makes. While the motion was pending, the original defendant, 
John Florence, died. Defendant Bulkley was subsequently appointed 
his administrator, and on the 19th of March, 1852, an order was made 
— the action against the administrator. Both motions are now 
renewed. 


A. Mathews, for defendant. 
John Anthon, for plaintiff. 


Boswortn, J.—If either motion is granted, the other must necessarily 
be denied. The plaintiff cannot be required to file security for costs if 
permitted to prosecute in forma pauperis ; nor permitted to so prosecute 
if required to file such security. 

The papers on which each motion is based, contain enough to prima 
facie entitle the applicant to the order sought. Still I think both should 
be denied. The defendant was dilatory in moving for security for costs. 
The action was commenced early in May, 1852, and the first order was 
obtained on the 18th of November following. The infancy of the plain- 
tiff was known when the action was commenced. Before moving for 
security the action had been referred, on the defendant’s motion, and the 
plaintiff had noticed it for hearing. 

It is not imperative on the Court to grant the order under all circum- 
stances.— Robinson vs. Sinclair, 1 Denio, 629. 
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It is not necessary for the protection of the defendant. The attorney 
for the infant is liable for costs. to the amount of $100, and no question 
is made as to the responsibility of the guardian, who is undoubtedly lia- 
ble, whether the attorney is or not.—2 R. S. 621, ss. 7 & 8, Code 316. 

Unless there are proper grounds for denying the plaintiff’s motion, 
that of the defendant must be necessarily denied. I do not understand 
that the statute imperatively requires permission to be granted to an 
infant plaintiff, in all cases, to prosecute in forma pauperis, merely be- 
cause his property does not exceed in value the sum of $20, exclusive of 
the subject matter in controversy, though it appears he has a good cause 
of action.—Graham’s Pract., 915, 916. 

The action has been pending over a year. ‘The attorney voluntarily 
assumed such liability as to costs as arises from his becoming the plain- 
tiff's attorney. The guardian, in order to be appointed, was required to 
satisfy the Court that he was able to respond to the defendant for his 
costs of the action, and he voluntar‘ly assumed that position with its 
liabilities. Nothing is pretended to have occurred to justify the Court 
in absolving him from such liability. The pecuniary condition of the 
infant for aught that is shown is the same as when the action was com- 
menced. The infant and not the guardian applies for permission to the 
plaintiff to prosecute as a poor person. ‘There has been precisely the 
same delay in making this motion as that made by the defendant. 

I think justice to both parties requires the denial of both motions, and 
that there is nothing so peremptory in the statute as to prevent this 
result. Both motions are denied, without costs of either to either party. 

Approved on consultation. 





Special Term, October, 1853. 
Micuact Lignan agt. Ezexren Lincotn and Samvet W. Reynotps. 


DEMURRER TO COMPLAINT FOR NOT CONTAINING A PLAIN AND CONCISE 
STATEMENT OF THE FACTS CONSTITUTING THE CAUSE OF ACTION. 


In an action to recover a claim or demand which E, Z, had against defendants, and which 
had been sold and assigned to the plaintiff, the complaint stated that the defendants, on 
the 28th February, 1852, were justly indebted to Z. in the sum of $7,964.36 with interest 
thereon, for moneys, notes and effects before that time had and received to and for the 
use of Z, the particulars of which will appear on reference to the annexed account which 
is true, and forms part of the complaint. That being indebted he became liable to pay it 
to Z, or his assigns, when thereunto requested, and being so liable, they, as plaintiff is 
informed and believes promised to pay it to him. 

The complaint also avers assignment of the debt to plaintiff in trust, and that he has a right 
as owner to the debt or demand, and prays judgment for the amount of it. The follow- 
ing is one of the items referred to in the account : t 

“1851. Sept. 11.—To notes received from Mercantile Ins. Co. for loss of steamer Union, 

_ $10,164 24.” 

Held, on demurrer, that the complaint did not contain a plain and concise statement of 
the facts constituting the cause of action and judgment on demurrer with liberty to 
amend on payment of costs. : 


The plaintiff brings this action to recover a claim or demand which 
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E. Zachrisson had against the defendants, and which had been sold and 
assigned to the plaintiff. The complaint states that the defendants, on 
the 28th of February, 1852, “‘ were justly indebted to Zachrisson in the 
sum of $7,964 86, with interest thereon, for moneys, notes and effects 
before that time had and received to and for the use of the said Zachris- 
son, the particulars of which will appear on reference to the annexed 
account, which is true, and forms part of the complaint.”? That being 
indebted he became liable to pay it to Zachrisson, or his assigns, when 
thereunto requested, and being so liable, they, as plaintiff is informed 
and believes promise to pay it to him. 

It avers a sale and assignment of the debt to the plaintiff in trust, and 
that he has a right, as owner, to the debt or demand, and prays judgment 
for the amount of it. The account annexed to the complaint is in the 
form of debtor or creditor. As a specimen of its items, one is given, 


reading thus : 




















“1851. Sept. 11.—To notes received from Mercantile Ins. Co. for 
loss of steamer Union, $10,164 24.” 











The defendants demur to the complaint, and specify as a ground of 
demurrer that the complaint does not state facts sufficient to constitute 


a cause of action. 


H. F. Clarke for defendants. 











E. H. Ouen for plaintiff. 





Boswortu, J.—The complaint is clearly bad. It does not contain “a 
plain and concise statement of the facts constituting the cause of action.”’ 
The code requires a complaint to contain this. Sec. 142. The rules 
by which the sufficiency of a pleading is to be determined are those pre- 
scribed by the code. Sec. 140. A stranger to this transaction can 
learn nothing of its precise nature or character from the complaint. 

Because a defendant receives notes and effects to a plaintiff’s use, he 
does not, as a matter of course, become liable to pay him the amount of 
them, whether he has incurred such a liability, may depend upon a 
variety of facts ; upon the purpose or object for which he received them ; 
whether he undertook to convert the effects into money, and to collect 
the notes; whether he has made himself liable for not collecting or con- 
verting ; whether he has disposed of them on his own account, or some 
of the many other facts which readily occur to the mind. 

Whether the defendant has received money or property to the use of 
another is usually a question of law, depending upon facts which are to 
be litigated, and found by the court or a jury. Each of the material 
facts essential to raise and uphold such a conclusion of law, is a fact 
which should be stated in the complaint, and the whole of such facts 
constitute the cause of action. If enough are not stated to raise and 
uphold such a legal conclusion, enough are not stated to constitute a 
cause of action, and the complaint is demurrable for that cause. 
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What the facts are, on which the plaintiff will insist that in judgment 
of law certain moneys, notes and effects were received by the defendants 
to and for the use of Zachrisson, the complaint does not state. Nor 
does it state the facts which are relied upon, as sufficient to create a 
legal liability of the defendants, to pay to him in money the amount of 
any notes they may have received to his use. It does not allege that 
they are due, have been paid, or misappropriated, or that the defendant 
have failed or refused to apply them to the purpose for which they were 
received, or to deliver them to the plaintiff. If the defendants are liable 
to pay the amount of any notes they may have received for the plaintiff, it 
is by reason of facts beyond that of so receiving them. If such facts 
exist they are not stated. The facts which in judgment of law create 
such an indebtedness or liability should be stated in the complaint. 

In this complaint no facts are stated. It simply affirms a legal con- 
clusion, without a statement of the facts on which it is founded. ‘The ac- 
count annexed to the complaint, obscures instead of making the real 
grounds of the claim apparent. 

The defendants are entitled to judgment onthe demurrer. (8 How. Pr. 
R. 177; Getty v. Hudson R. R. Co.) 

But the defendants may amend their complaint in twenty days on pay- 
ment of the costs of the demurrer. 








CORRESPONDENTS. 


CONSTRUCTION OF THE ACT TO SECURE THE PROPERTY OF MARRIED 
WOMEN, SO FAR AS IT AFFECTS THEIR POWER TO MAKE A 
COVENANT. 


To the Editor of the Legal Observer : 


S1r,—As there has been some difference in the profession as to the 
power of a woman to make a covenant under the act above referred to, 
I should like to see published in your magazine, the following positions 
as a point around which those who differ may array themselves. 

- That, as a general rule, a married woman could not covenant before 
the act, is admitted. 

But, that she can now covenant in all cases, including warrantee 
deeds, and bonds and mortgages, I assert for the following reasons : 


1st. The statute says that the property of a married woman shall be 
her own, as if she were a single female, 3 R. S., 8d Ed. 668. Nowa 
single woman of full age can make a covenant, therefore, if to make a 
full use of her property it be necessary to make a covenant in relation 
to it, the power to make a covenant is given by implication to a mar- 
ried woman of full age. This intent of implication I infer from the lan- 
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guage of the Supr. Court, in Catskill Bank v. Gray, 14 Barb. 479, 
where speaking of a corporation they say: ‘* This company was incor- 
porated in 1831, for the purpose of manufacturing iron ; it might, there- 
fore, legally exercise the powers expressly granted to it, and those ne- 
cessarily implied, to enable it to answer the specific purpose of its 
creation.”? I need no more than allude to the frequent absolute neces- 
sity for a vendor to give a covenant of warranty to induce a vendee to 
take a title about which the vendee may have some doubt. 


2nd. A married woman may make a covenant with as much propriety 
as a man; for, if she has property, upon failure of her coverant of 
warranty she can answer the damages; a man can dono more. Neither 
the man nor the woman can make a covenant worth anything, if they 
have no property ; but either can, as I insist, if they have property. 


3d. Itis sufficient to bar the tenancy by the courtesy on the sale of the 
wife’s property, if the husband join in the granting part of the deed ; 
he need not join in the covenants, and if he does, they are worthless as 
being made without consideration. For not only is the real estate which 
was sold, the wife’s, but the price also; and as he gets none of the price, 
if he makes a warranty, it is without consideration. The wife joins in 
the sale of her husband’s property, only to bar dower. The estate of 
tenant by the courtesy, not having been abolished, it exists, I imagine, 
subject to the provisions of the statute now under consideration. In the 
case of persons married before the law of 1848, the right cannot be 
taken away without the consent of her husband. But in the case of 
marriages after 1848, the estate of curtesy is only left in case the wife 
dies without having conveyed away her property by deed or will. If 
this be so, a good conveyance may may be made without the husband 
joining at all; but as I am now treating more particularly of covenants, 
I suppose the husband to join in the grant but not in the covenant, and 
I maintain that without him the wife may warrant the title. 


These are my positions ; this is not the time, nor do I wish to argue 
the point. But shall, in conclusion observe, that one strong reason of the 
old law against a married woman’s covenant, is done away with; that 
is, she is no longer subject to imprisonment for money considerations or 
breaches of contract, except they be fraudulent, and there is therefore 
little danger that her covenants will deprive her husband of the solace 
of her society, which was a calamity much feared by the ancient law- 
yers. And the strongest and best reason under the old regime was, 
that the moment her property was sold, the price being personalty, was 
her husband’s absolutely ; and it was very right to make him covenant, 
when he got the consideration ; but now, when he gets nothing and every- 
thing is his wife’s, I cannot but believe that the law designs that she 
shall covenant, and her property be liable in support thereof. The 
husband can no longer be made to bear the burden of a cloudy title, for 
“ cessante ratione, cessat et ipsa lex.” 

Bona Lex. 








